
COMMONWEALTH OF' KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISElION 

In the Matter of: 

B. KLEAN 11, INC. 

COMPLAINANT 

vs . 
SPANISH COVE SANITATION 

DEFENDANT 

Complainant seeks to recover amountn billod and collaetad for 

aewer service in excess of Defondant'o filod ratoo. Ito complnint 

poses the following question! May n utility charge a rata for 

service which is set forth in Q contract with a utility customer 

but which has not been filed with the Commieoion? Finding in the 

negative, the Commission orders Defondant to refund to Complainant 

all amounts charged in excess of its filod rataa. 

Spanish Cove Sanitation, Incorporatad ("Spnnioh Cova 

Sanitation") Is a sewer utility which nerves approximately 228  

customers in the Spanish Cove Subdivioion of Jofferoon County, 

Kentucky. ApprOXimatQly seven of its customaro ora commercial 

establishments. 

In 1982 the Commission estnbliohed Spanish Cove Sanitation'm 

present rates.' It authorized Spanish Cova sanitation to i IBBe6B 

1 Case No. 8487, Adjuetment of Rntee of Spilnieh Cove sanitation, 
Inc. (August 12, 1 9 8 2 ) .  



ito commercial cuotomoro a monthly rntE of  $32.00 for each Unit 

within a commorcinl dovolopmont. On Pabruary 15, 1903, Spnnioh 

cove sanitation filod a rata ochadulo with tho Comml.fmion which 

reflecto thooo ratoo.' No ravinion itor ctmondmont t:o thin rata 

ochedulo hao boon filod with tho Cornmionion. 

On Fobruary 15, 1905, John Lawuon, Sponinh Cova SRIlitAtiOn'O 

preoident and aolo oharoholdor, ontarod an agraomant with Btanlay 

F. Lipton, Qeorgo T. Undorhill, Jr., Joff Undorhill, nnd Qaorge 

Todd Underhill I11 (colloctivoly otLoooorogt), to l a a m  opaca at a 

commercial shopping conter for n coin laundromat. Tho leaned 

apace, whooo addreflo io 5402 Dolmaria Way, io locatod in or near 

the Spanioh Cove Subdivioion and i o  connactad to Spnnioh Covo 

Sanitationlo oewage troatmont facilitiao. T h o  IIaaso Agroomant 

required the Lesooro to pay a monthly rata of $150.00 to Spanioh 

Cove sanitation for oewor oarvico.J 

On March 16, 1993, tho Looooro, a0 part of nn aooat purchane 

agreement, tranoforrcd the Loaoo Agraamont to 8 .  Kloan 11, Inc. 

("Complainant") .' Tho Complainant aonumod raoponoibility for 

complying with the Leaoe Agroomont'o tormo and paying all flower 

service bills. Since June 1993 Spanioh Cova Eanitation hao billed 

a B. Klean 11, Inc.'a Motion for Bummnry Judgmont, Exhibit 1. 
- 

Spanish Cove Sanitationlo Briaf and ROQpOnOO to Motion for 
Summary Judgment, Exhibit A. Tho Cornmionion notao that 
Spanish Cove Sanitation io not a party to tho Laaaa Agreement. 
Mr. Lawson executed tho L o a m  Agraomant in hio individual 
capacity, not as an agent or oEficial of Spanioh Cavo 
Sanitation. The record contnino no avidonco that Mr. Lawaon 
assigned thio Lense Agreement to the nowor utility. 

B. Klean 11, Inc.'o Motion for  Bummary Judgment, Exhibit 3 .  
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the complainant, nnd tho Complainnnt hno paid,  $150 % 00 monthly for 

oanitary oowor oorvico. 

On Auguot 31, 1 9 9 4 ,  tho Complainant' brought a complaint 

ngainot Spanioli Covo Sanitation in wliicli it alleges that the aewer 

utility io charging a roto in oxcoon of ito filed mtes. It oeeko 

a rofund of all nmountn paid in CIXCOOO of the f i l e d  rate. It 

furthar raquooto that Spanish Cova Sanitation be prohibited from 

charging and collocting any rata other than ita filed rate. 

Spanish Cova Sanitation concodos that t h o  rata chargad to tho 

Cornploinont i.3 not i n  it3 Pilod rato 8chodulo and has  novor boon 

submittod for Cornmisoion raviow. Tho mwor utility contonds that 

tho r o t o  which it currontly chcirgo:i i o  n roosonabla rato and the 

product: of caroful nogotiationo. It further aooerte that, as a 

result of tho utility'o ralianco upon tha representations of a 

Commieaion omployoo, tho Commiooion i o  ootopped from altering the 

Lease Agroemont'o rato. 

KRS 270.160 roquiro8 a utility to f i l a  with tho Commission 

"ochoduloo ohowing 011 rutou and conditiono for oorvico ostablishad 

by it and collactod or onforcod." KRS 270.160(11, It furthor 

o t n t o s  : 

No utility ohall chargo, domand, colloct or 
roceivo from any poroon a grantor or loss 
componoation for any oorvico rondorod or to bo 
rondorod than that praacribod Ln its filed 

Qlenn Hogan, prooidont of B. K h a n  11, Inc., originally 
brought tho Complaint. On Fobruary 10, 1995, the Cornmiasion 
parmittod tho oubotitution of B. K h a n  11, Inc. am 
Complainant. 
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schcdulcs, nird no person shnll rocoivo any 
scrvico from tiny utility for n compcnsntion 
tjrentor or  10::s than that proscribed in such 
schcdulos .  

KRS 278.160(2 . " )  I 

lntcrprctinq simi lnrly worded statutos from othor 

jurisdictions, courts hnvc hold that utilities must strictly adhcro 

to thoir publistrod ratc schcdulcs and mny not, oithcr by agrccmont 

o r  conduct, dcpart from than. R c  Gostian Stc - Fov v, 
and -,, 385 So.2d 124 (Fln. Dist. Ct. App. 

1980)." A similar rulc applics to the published roto schcdulos of 

common carriers. a n .  @.a,,, v. Ppggin I 
Ky.App., 763  S . W . 2 d  149 (1988). 

The principal cffcct oi KRS 278.160 13 to bestow upon a 

utility's filcd rate schodulc tho status of law. "The roto when 

published bocomes ostablishcd by law. It can bo variad only by 

law, and not by act of the partios. Tho rcgulation , . , of . . . 
rates tokes that subject out of tho rcolm of ordinary quosi- 

statutory enactmcnt." -. & H . R .  Co. v .  Y& L W- 

LL., 102 N.E. 366, 368 (Mass. 1913). Whilc o utility may f i l e  or 

publioh new ratc schcdulos to chongo its rotos pursuant to K R s  

278.180, it lacks tho legal authority to doviotc from its filcd 

Sea €bQi Hnverhill QaR COB V *  Findlan , 258 N.E.2d 294 (Mans. 
1970)) LacledR Qas Co. v. S- I n c ,  , 539 S.W.2d 574 
457 N.Y.S.2d 635 -8,"P; 

Mut. Ins., 228 A.2d 218 (Pa. Super. Ct. 1967)) 
Power & Liaht Co. v .  B w a  6r Mfs. Co,, 83 

N.W.2d 147 (Wis. 1957). 

6 
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rato schodulo. It Ifcan claim no roto as a legal right that is 

other than tho filad roto." a Util. Co.  vL 

Pub. Sorv. C a ,  341 U.S. 246, 251 (1951). 

This inflexibility is, in part, tho result of a strong public 

policy to onsurc roto uniformity, to "have but one rate, open to 

a l l  aliko, and from which thoro could bo no departure." 

KSJF. v. 233 U . S .  97, 112 (1914). Equality among 

customors cannot bo maintainad if cnforcemcnt of filed rate 

schedulos is rolaxed. For this roason, neither equitable 

considerations nor a utility's nogligence may serve as a basis for 

deporting from filed roto schedulos. & Grava 

,Q, v. Co - QD., Ky.App., 179 S.W.2d 

224 (1989). 

The doctrine is also intended to preserve the Commission's 

"primary jurisdiction over rcasonablenoss of rates and . . . ensure 
that regulated companies charge only those rotos of which the 

agency has boon made cognizant." U t v  of Clev- v. F e L  

525 F.2d 845, 854 (D.C. Cir. 1976). Filed rates have 

been reviewed and found reasonable by the Commission. Prior to 

becoming offective, they are examined and questioned. This 

scrutiny is the principal reason for the Commission's existence. 

In the case at bar, the rote which Spanish Cove Sanitation 

currently charges to Complainant is in exceso of it6 filed rate 

schedule and the utility's assessment and collection of that rate 

-5 -  



violates KRS 278.160. w e d  v. Pub. S w  

of m, 500 N.W.2d 284, 289 (Wisc. 1993) ("the receipt 
of compensation by a utility that is either greater or lesser than 

tho filed r4to ia an unlawful act"). 

While Cornmiasion Regulation 807 KAR 5:011, Section 13, permits 

a utility to enter contracts "governing utility service which set 

out rates, charges or conditions of service not included i n  its 

general tariff, 'I it expressly requires that these contracts be 

filed with the Commission. Spanish Cove Sanitation never entered 

il special contract with Complainant or Complainant's predecessors 

nor did the utility file such contract with the Commission. 

Asserting the defenses of equitable estoppel and waiver, 

Spanish Cove Sanitation states that Mr. Lawson advised the 

Commission of the Lease Agreement's existence i n  1985 and that a 

Commission official advised him that no further action on the 

utility's part was required." It argues that, i n  light of ita 

detrimental reliance upon this official's representation, the 

Commission is estopped from denying the legality of the Lease 

Agreement's rate and has waived any right to enforce KRS 278.160 

and Cornmiasion Regulation 807  KAR 5:Oll. 

This argument is not persuasive,' First, Mr. Lawson's 

statement is not credible. The record contains no evidence to 

Spanish Cove Sanitation's Brief and Response to Motion for 
Summary Judgment, Exhibit A. 

8 Complainant has moved to strike this affidavit which was 
attached a8 an exhibit to Spanish Cove Sanitation's Brief. 
Finding that Complainant's arguments go to the weight of the 
evidence, the Commiseion denies the motion. 

7 

-6- 



corroborate his allegations. Spanish Cove Sanitation witness 

Michelle Mingus testified that a search of the utility's records 

had indicated no correspondence or communication with the 

Cornmimion on this issue.' There is no ovidence in the record that 

the utility made any effort to secure the testimony of the 

Commission official who allegedly gave the incorrect advice. 

Assuming amuendo that such representations were made, Spanish 
Cove Sanitation's reliance upon them was not reasonable, The 

Commission "acts and speaks only through its written orders." 

& Paur Co. v. Pub.  Sow. a, Ky., 271 S.W.2d 

361 (1954). The oral opinions of a Commission official cannot be 
considered as written orders. &P a s  Old 

-, KY.1 334 S.W.2d 765 (19601. Moreover, the 

clear and unequivocal language of KRS 278.160 and Commission 

Regulation 8 0 7  KAR 5:011, Section 13, makes any reliance on this 

official's alleged opinion unreasonable. 

Spanish Cove Sanitation also argues that no refund should be 

ordered since the Lease Agreement rate is reasonable. It asserts 

that, as the Complainant is producing two hundred times the 

wastewater of an average residential user and as its Wastewater 

contains a much heavier organic load, a different rate is 

necessary. 

The record, however, is devoid of any evidence to demonstrate 

the reasonableness of the Lease Agreement rate. Even if such 

T.E. at 21. 1 
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evidence were present, this argument merely begs the central 

question. KRS 278.160 roquirea Spanish Cove Sanitation to assess 

only ita filed rates. The Lease Agreement rate is not filed with 

the Commission. 

Having considered the evidence of record and being otherwise 

sufficiently advised, the Commission finds that: 

1. On August 12, 1982, the Commission established Spanish 

Cove Sanitation's pressnt rates. 

2. On February 15, 1983, Spanish Cove Sanitation filed a 

rate schedule with the Commission which reflects these rates. 

3. Spanish Cove Sanitation's filed rate schedule provides 

for a monthly rate for commercial customers of $32.00 for each unit 

within a commercial development. 

4. Since February 15, 1983, Spanish Cove Sanitation has not 

amended nor revised its rates for sewer service. 

5. On February 15, 1985, John Lawson entered into a Lease 

Agreement with the Lessors to lease one unit at a commercial 

shopping center for a coin laundromat. 

6. Spanish Cove Sanitation provides sewer service to this 

commercial ehopping center. 

7. The Lease Agreement provides that the Lessors pay a 

monthly rate of $150.00 to Spanish Cove Sanitation, Inc. for sewer 

service to this commercial unit. 

8. Spanish Cove Banitation has not filed the Lease Agreement 

with the Commission. 
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9. On March 16, 1993, the Lessors transferred the Lease 

Agreement to B. Klean 11, InC. 

lo. Since June 1, 1993, Spanish Cove Sanitation has billed B. 

Klean 11, Inc. $150.00 monthly for sewer service. 

11. Pursuant to the rates in its filed rate schedule, Spanish 

Cove sanitation lawfully could only charge to and collect from B. 

Klean 11, Inc. a monthly rate of $32.00. 

12. Between June 1, 1993 and July 31, 1995, Spanish Cove 

Sanitation unlawfully billed and collected from 8 .  Klean 11, Inc. 

$3,068 in excess charges." 

IT IS THEREFORE ORDERED that: 

1. Complainant s Motion to Strike Defendant E Brief is 

denied. 

2. Complainant 8 Motion for Summary Judgment is moot.l' 

3 .  Spanish Cove Sanitation shall, within 30 days of the date 

of this Order, refund to Complainant by certified check or money 

order the sum of $3,068 for charges unlawfully billed and collected 

from June 1, 1993 to the present. 

4 .  Spanish Cove Sanitation shall, within 10 days of its 

refund to Complainant, furnish to the Commission documentary proof 

that the refund has occurred. 

10 ($150.00 - $32.00) x 26 months = $3,068. 

Prior to the hearing in this matter, Complainant moved for 
summary judgment. The Commission deferred ruling on this 
motion and continued with the evidentiary hearing. As a 
result, Complainant s motion wae rendered moot. 
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5 .  Spanish Cove Sanitation shall immediately caaea charging 

the Complainant any rate other than that 6pQCifiQd in ita filed 

rata schedule. 

Done at Frankfort, Kantucky, this 18th day o f  Septattiber, 1995. 

PUBLIC SERVICE COMMISSION 

ATTEST: 

L b z d Q  
Executive Director 


